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This presentation is not:
ÅLegal or tax advice
ÅThe final word on todayƱs topics
ÅA political opinion

3

Disclaimer

Before taking any actions on the 
information contained in this 
presentation, employers should 
review this material with internal 
and/or external counsel.

Before Taking Any Actions
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Agenda

ÅFamilies First Coronavirus 
Response Act (FFCRA)
o Emergency Family and Medical 

Leave Act Expansion

o Emergency Paid Sick Leave Act
o Tax Credits for Paid Sick and 

Paid Family and Medical Leave
ÅIRS, DOL guidance and updates

ÅState leave laws

ÅCoronavirus Aid, Relief, and 
Economic Security (CARES) Act
o CARES Act ƬRetirement 

provisions 
o CARES Act - New student loan 

repayment benefit
o CARES Act ƬNew employment 

tax credits / deferrals
o CARES Act ƬHealth provisions

ÅFederal agency guidance
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A brief history of the stimulus bills
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Å On March 6, 2020, President Trump signed a $8.3 billion spending bill to 
fund efforts to fight the pandemic (ƴthe First StimulusƵ).  

Funded research on a vaccine

Allocated money to state and local governments to fight COVID-19

Allocated money to help with efforts to stop the spread of the virus 
overseas

Å On March 18, 2020, the Families First Coronavirus Response Act (ƴFFCRAƵ) 
was signed (the ƴSecond StimulusƵ).  

Å On March 27, 2020, the Coronavirus Aid, Relief, and Economic Security 
Cares Act (ƴCARES ActƵ) was signed (the ƴThird StimulusƵ). 
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Will there be a fourth stimulus bill?  
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Å Uncertain (as of April 16, 2020)

Å What would another stimulus bill contain? 

More money for small business support (loans)

Increased protections and equipment for health care workers

Expanded paid leave

New infrastructure investment

Additional funds for state and local governments 

Individual assistance Ƭtax cuts, payroll tax, more checks ƬTBD 

Å Timing?  Congress is in recess until April 20th  ?
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Families First Coronavirus 
Response Act

7
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Families First Coronavirus Response Act (FFCRA)

Employers with under 500 employees must provide paid sick and 
paid family leave to employees affected by COVID-19

Å Effective April 1, 2020 to December 31, 2020

Å Affected employers get a corresponding tax credit

Three primary sections for employers:

ÅEmergency Family and Medical Leave Act Expansion

ÅEmergency Paid Sick Leave Act

ÅTax Credits for Paid Sick and Paid Family and Medical Leave
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Which employers are affected?

9

Generally - private sector employers 
with under500 employees and 
government entities 

Exemptions available 

Å Health-care providers 

Å Emergency responders

Å Businesses with fewer than 50 
employees

If such requirements would jeopardize 
the business
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Determining Fewer-than-500 Employee Threshold 
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Å Must be determined on the date the employee leave is to begin

Å Include full-time and part-time employees within the United States, including any State of the United States, 
the District of Columbia, or any Territory or possession of the U.S.

o Employees on leave; temporary employees who are jointly employed by employers and another employer (regardless of whether 
the jointly-employed employees are maintained on only one or another employer's payroll); 

o Furloughed employees donƱt count towards the active count; and

o Independent contractors, and day laborers supplied by a temporary agency (regardless of whether employers are the temporary 
agency or the client firm if there is a continuing employment relationship).

Å For companies with multiple divisions or subsidiaries, the DOL stated that typically, a corporation (including its 
separate establishments or divisions) is considered a single employer and its employees must each be counted 
towards the fewer than 500-employee threshold

Å For separate but related companies, the DOL has adopted the integrated employer test under the FMLA. 
Generally, this test requires an evaluation of factors to determine whether two entities should be considered an 
integrated employer for purposes of aggregating the total number of employees they have
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Emergency Family and Medical Leave Expansion Act
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Å Up to 12 weeks of job protected leave

Must have been employed for 30 calendar days

Å ONLY if unable to work or telework to care for a child if the school or 
child care provider is closed due to COVID-19

Å 10 days can be unpaid, or employees may use other paid leave 
(including paid leave provided by this Act)  

Å 10 weeks of paid leave

Å Paid at two-thirds the Regular Rate of Pay (FLSA)

Capped at $200 per day, $10,000 for 2020

REMINDER: The total leave under the FMLA, including leave under the FFRCA and for 
previously existing FMLA-qualifying situations, is limited to 12 weeks.
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Qualified Wages Definition

Footer in sentence case 12

ƴQualified wagesƵ eligible for the Employee Retention Credit under the CARES 
Act depend on an employerƱs number of employees:

LŦ ǘƘŜ ŜƳǇƭƻȅŜǊΩǎ ŀǾŜǊŀƎŜ ƴǳƳōŜǊ ƻŦ Ŧǳƭƭ-time employeesin 2019 was100 or fewer, 
qualified wages will include (1) wages paid during a Shutdown; or (2) wages paid during 
a significant decline in gross receipts,without regard to whether the employee 
provided services to the employer during this time or not.

LŦ ǘƘŜ ŜƳǇƭƻȅŜǊΩǎ ŀǾŜǊŀƎŜ ƴǳƳōŜǊ ƻŦ Ŧǳƭƭ-time employees in 2019 wasgreater than 100, 
qualified wages will include (1) wages paid during a Shutdown; or (2) wages paid during 
a significant decline in gross receipts,but only for wages paid while the employeewas 
not providing services to the employer in either circumstance.
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Regular Rate of Pay
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For each pay code askƻ
ƴAre the earnings part of the regular rate?Ƶ

WhatƱs included?WhatƱs not included?

Å Nondiscretionary bonuses (tied to work 
production)

Å Shift differentials

Å Retroactive pay

Å On-Call pay

Å Longevity pay

Å Attendance bonuses 

Å Educational Safety bonuses 

Å Certification bonuses

Å Gifts (not tied to hours worked, production or 
efficiency)

Å Paid time off (holidays, vacations, etc.)

Å Reimbursed business expenses

Å Discretionary bonuses (e.g., Holiday bonus)

Å Volunteer work counted toward bonus

Å Benefit plan contributions

Å Overtime premium pay
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Calculation of Expanded FMLA pay
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Part-time

ƴAverage hours the employee works over a 2-
week period.Ƶ 

Variable work schedules 

ƴAverage hours the employee was scheduled 
per day over the 6-month period ending on the 
date on which the employee takes such leave, 
including hours for which the employee took 
leave of any type.Ƶ  

Less than six-months of work history = 
ƴreasonable expectation of the employee at the 
time of hiringƵ
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Emergency Paid Sick Leave Act
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Employers with 500 or 
fewer employees and 
government entities 

Å All employees, regardless 
of how long employed

Å Unable to work (or 
telework) due to the 
followingƻ..

Self

Å Quarantine or advised to 
self-quarantine related to 
COVID-19 

Å Experiencing symptoms 
and seeking a diagnosis

Caring for Others

Å Caring for an individual 
subject to quarantine 

Å Caring for a son or 
daughter as defined by 
the FMLA; if the 
school/child care is closed 

Å Other similar condition as 
specified by 
HHS/DOL/Treasury
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Calculation of emergency paid sick leave
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How long? 
Å 10 days

Self

Å Regular Rate of Pay 

Å Up to $511 per day 
($5,110)

Caring for Others

Å Two-thirds the Regular 
Rate of Pay

Å Up to $200 per day 
($2,000)

Same rules for part-time and variable-hour workers.
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Paid family leave and paid sick leave tax credits
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Non-governmental employers with less than 
500 employees 

Å Credit equal to 100(++) percent of the 
qualified sick/family leave wages paid. 

Subject to those limits.

The credit is increased by specified 
health expenses (e.g., employer-paid 
health plan premiums).

Plus 1.45% (Employer Medicare tax).

Applies to federal employment taxes

Å Usually due within a few days of each 
payroll.

Å This provides the funds needed to pay sick 
and family leave benefits.

Å Treasury Department and IRS will also make 
advance payments of the credit. 
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Effective dates, tax treatment, otherƻ
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Effective April 1, 2020;  
Sunsets December 31, 2020.

ÅNothing in the law diminishes 
any rights that employees may 
have under federal, state, or 
local laws; collective 
bargaining agreements; or an 
employerƱs existing policy.

o i.e., State or Local Paid 
Leave Mandates.

Paid Sick Leave and Paid Family 
and Medical Leave Payments are 
wages. 

ÅBut exempt from employer 
Social Security taxes.

ÅSubject to Medicare taxes, but 
the tax credit is increased by 
the tax.

Notices 

ÅEmployers must post a notice of 
these requirements.

ÅU.S. Department of Labor notice 
ƴEMPLOYEE RIGHTS PAID SICK 
LEAVE AND EXPANDED FAMILY AND 
MEDICAL LEAVE UNDER THE 
FAMILIES FIRST CORONAVIRUS 
RESPONSE ACTƵ, link:  
https://www.dol.gov/sites/dolgov/fil
es/WHD/posters/FFCRA_Poster_WH1
422_Non-Federal.pdf

https://www.dol.gov/sites/dolgov/files/WHD/posters/FFCRA_Poster_WH1422_Non-Federal.pdf
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Documentation Requirements
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Regardless of whether you grant or deny a request for paid sick leave or expanded 
family and medical leave, you must document the following:

ÅThe name of your employee requesting leave;

ÅThe date(s) for which leave is requested;

ÅThe reason for leave; and

ÅA statement from the employee that he or she is unable to work because of the reason.

If your employee requests leave because he or she is subject to a quarantine or isolation order or 
to care for an individual subject to such an order, you should additionally document the name of the 
government entity that issued the order

If your employee requests leave to self-quarantine based on the advice of a health care provider or 
to care for an individual who is self-quarantining based on such advice, you should additionally 
document the name of the health care provider who gave advice
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Documentation Requirements (continued) 
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If your employee requests leave to care for his or her child whose school or place of 
care is closed, or child care provider is unavailable, you may must also document:

ÅThe name of the child being cared for;

ÅThe name of the school, place of care, or child care provider that has closed or become unavailable; and

ÅA statement from the employee that no other suitable person is available to care for the child.

ÅFor a child older than fourteen during daylight hours, a statement that special circumstances exist 
requiring the employee to provide care.
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Documentation Ƭadditional requirements
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1. Documentation to show how the employer determined the amount of qualified sick 
and family leave wagespaid to employees that are eligible for the credit, including 
records of work, telework and qualified sick leave and qualified family leave.

2. Documentation to show how the employer determined the amount of qualified 
health plan expenses that the employer allocated to wages. 

3. Copies of any completed Forms 7200, Advance of Employer Credits Due To 
COVID-19, that the employer submitted to the IRS.

4. Copies of the completed Forms 941, EmployerƱs Quarterly Federal Tax Return, that 
the employer submitted to the IRS (or, for employers that use third party payers to meet their 
employment tax obligations, records of information provided to the third party payer regarding 
the employerƱs entitlement to the credit claimed on Form 941).

Employers should keep all records of employment taxes for at least 4 years after the date the 
tax becomes due or is paid, whichever comes later.  These should be available for IRS review.
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Federal and state benefit laws

22
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Employee benefits sources

ÅFamily and Medical Leave Act 

ÅState Paid Sick Leaves

ÅUnemployment Insurance

ÅWorkersƱ Compensation

ÅState Disability Insurance

ÅExisting company plans and policies
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Traditional FMLA vs. Expanded FMLA

Traditional FMLA still applies for many employers and leave situations. 

Traditional FMLA Expanded FMLA (FFCRA)

Covered Employers 50 or more employees, agencies, schools Under 500 employees (with exceptions)

Eligibility Employed for 12 months and worked 1,250 
hours in prior year

Employed for at least 30 calendar days 

Duration Up to 12 weeks of job protected leave Up to 12 weeks of job protected leave (runs 
concurrent with traditional FMLA) 

Use Uses include employeeƱs own ƴserious health 
conditionƵ or care for child, spouse, parent with 
ƴserious health conditionƵ 

ONLY if unable to work or telework to care for a 
son or daughter if the school or child care 
provider is closed related to COVID-19

Pay Unpaid First 10 days of the leave can be unpaid; 
remainder of the leave must be paid at two-
thirds the employeeƱs regular rate of pay (subject 
to limits)
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State paid sick leave considerations
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ÅCovered uses for state paid sick leaves are state / jurisdiction 
dependent

ÅConsider:

Confirmed COVID case

Suspected COVID-19 case

Care for person with COVID-19 (covered relation)

Quarantine ƬVoluntary (preventive care)

Quarantine  - Mandatory

School closure

Business closure (curfew)

ÅConsider state-specific eligibility definitions, duration of 
benefit, and amount of pay
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State and Local Updates - Examples

Footer in sentence case 26

ÅCalifornia Clarifies Paid Sick Leave Can Be Used During Coronavirus

ÅTemporary Emergency Rule Issued in ColoradoRequiring Paid Sick Leave

ÅNevadaReleases Guidance on Paid Sick Leave and Coronavirus

ÅNew Jersey DOL Releases Guidance on Coronavirus and Earned Sick Leave Law

ÅNew York State Enacts Emergency Paid Sick Leave

ÅWashington State Releases Guidance on Paid Sick Leave and Coronavirus

ÅPhiladelphia, Pennsylvania, Expands Use of Paid Sick Leave Due to Coronavirus

ÅPittsburgh , Pennsylvania, Provides Guidelines on Paid Sick Leave

ÅSan Francisco, California, Issues Guidance on Paid Sick Leave During Coronavirus Outbreak

ÅMinneapolis, Minnesota Provides Guidance on Paid Sick Leave and COVID-19

ÅCOVID-19 Paid Sick Leave Guidance Issued by Duluth , Minnesota

Eye on Washington March issue includes the latest paid sick leave guidance related to coronavirus disease 
(COVID-19) -- https://www.adp.com/resources/articles-and-insights/adp-research-institute/research-topics/legislative-updates
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Examples of emergency paid sick leave rules

27

Colorado

Covered employers must provide 
employees who have flu-like 
symptoms who are being tested 
for COVID-19 up to 4 paid sick 
leave days. 

Industry specificƭincludes food 
services, child care, education and 
related services, certain home 
health care providers, nursing 
homes, and community living 
facilities.

Minneapolis: Employees can use 
paid sick leave for COVID-19 
screening and testing following close 
personal contact with a COVID-19 
infected or symptomatic person.

Philadelphia:  Preventive medical 
care includes:

ÅEvaluating a person under 
investigation for COVID-19.  

ÅEmployees/family members at 
greater risk of harm than the 
general population if COVID-19 
contracted.

New York

Applies to employees under 
mandatory or precautionary 
quarantine orisolation. 

Leave depends on employer size 
as of January 1, 2020, and
employerƱs net annual income. 

Benefit not available if employee 
can continue to work through 
remote access or other means.
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New Jersey benefits
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For a complete list of scenarios, visit: https://www.nj.gov/labor/worker-protections/earnedsick/covid.shtml 

COVID-19
scenarios

Earned sick leave Unemployment
insurance

Temporary 
disability/family leave 
insurance

WorkersƱ
Compensation

A person who has COVID-19, or 
symptoms of COVID-19

Yes No Yes Depends

Worker was unable to work 
because of school
or daycare closed for a public 
health reason

Yes No No No

Worker was exposed and 
quarantined. Business remains 
open.

Yes No Yes Depends
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Employee benefits considerations 
Reductions in hours or furloughs

Generally, a reduction in 
hours or furlough is not a 
COBRA qualifying event, 
unless it results in a loss of 
group health coverage.

An employerƱs plan rules will 
govern whether either event 
will result in a loss of 
coverage.

Employers should ensure 
COBRA notices are used if 
there is a loss of coverage as 
a result of either event.
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Coronavirus Aid, Relief, 
and Economic Security 
(CARES) Act

30
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CARES Act retirement provision highlights
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ÅSuspension of all 2020 Required Minimum 
Distributions(RMDs)

ÅOptional retirement plan provisions available 
for ưqualifiedƱ individuals(added to a Plan by 
the Plan Sponsor): 

A new distribution option

An increase to plan loan limits

Deferral of plan loan repayments

ÅTiming of retirement plan amendments for 
CARES Act changes extended through 2022
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2020 required minimum distribution suspension
Required Minimum Distribution (RMD) suspension for 2020 calendar year

32

2019 first-year RMDs (normally taken by 
4/1/2020) also suspended:

ÅApplies to retirement plans and IRAs

2020 RMDs are suspended for 5% owners and 
terminated employees:

ÅAlready receiving RMDs; or

ÅAttaining at least age 72 in 2020
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Retirement highlights: ƴQualifiedƵ individuals
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ƴQualifiedƵ individuals include anyone who:

ÅIs diagnosed with COVID-19; or

ÅHas a spouse or dependent diagnosed with 
COVID-19; or

ÅExperiences adverse financial 
consequences because of the COVID-19 
crisis.

Plan administrator may rely on an 
individualƱs ưself-certification.Ʊ



Copyright © 2020ADP, LLC. All rights reserved.

Retirement highlights: Distributions
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New ưcoronavirus-relatedƱ distribution option from 
retirement plans or IRAs during calendar year 2020.

ÅUp to $100,000

Åto ưqualifiedƱ individuals

ÅMay be taxed over three years

Å Standard 20% Federal tax withholding not 
required

Å Not subject to 10% early-withdrawal penalty

Å Standard distribution notice requirements waived

Å May also be optionally repaid at any time during the 
three years after the date of distribution.

Å May apply to distributions already taken
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Retirement highlights: Plan loans
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Optional plan loans limit increase

ÅIncreased ưcoronavirus-relatedƱ Plan Loan 
option for ưqualifiedƱ individuals

ÅUp to $100,000 or 100% of the account 
balance

(current limit is $50,000 or 50% of the 
balance)

ÅAvailable now through 180 days from the 
date of CARES Act enactment

Optional plan loan repayment forbearance

ÅFor ưcoronavirus-relatedƱ OR standard loans, 
provided the loan taken by a ưqualifiedƱ 
individual

ÅEach repayment due now through end of 
2020 may be delayed for up to 12 months

Å5-year standard repayment period is 
extended by the length of the forbearance

ÅInterest continues to accrue, and loan must 
be re-amortized in order to be timely repaid

ÅMay also be used on loans already in 
repayment before CARES Act.
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CARES Act ƬMajor tax 
provisions

36
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Section 2206 ƬEmployer payments of student loans
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Å New student loan repayment benefits under IRC § 127 

Tax-free basis - not subject to income or payroll taxes

Temporary Ƭ3/27/2020 to 12/31/2020

Å An additional permitted purpose to § 127 educational 
assistance

Tuition, fees, books . . . and student loan repayment

Å May be paid to the employee or lender directly

Å Aggregate educational assistance limited to $5,250

.
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Deferral of Employer Social Security taxes (Sec. 2302)

38

No deferral if payroll protection program  
applies (CARES Act Sec. 1102)

Keep careful track of deferred amounts!

ALLemployers may defer payment of the 6.2% 
employer Social Security tax through 2020. 
Å Must be paid in equal amounts, by December 

31, 2021 & 2022
Å Other programs may reduce or even 

eliminate Employer Social Security tax
Paid Sick/Family Leave Credit (FFRCA 
Secs. 7001 & 7003)
Employee Retention Credit (CARES Act 
Sec. 2301)
Small Business Research Credit (IRC §

41(h))
Qualified Veterans Credit (IRC § 51)
Employer Credit for Paid Family and 
Medical Leave (IRC § 45S)

ƴhmmmƻ whatƱs 6.2% of payroll 
for nine months?Ƶ
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Employee Retention Credit (CARES Act Sec. 2301)
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Must choose retention credit OR PPP loans (CARES 
Act Sec. 1102)

Reduced by Paid Family and Medical Leave Credit 
under IRC § 45S. 

Reduced by FFRCA paid sick leave or paid family leave

Reduced by Work Opportunity Tax Credit (WOTC) 
eligible wages

All private sector employers (including non-profit 
organizations) may claim a refundable tax credit against 
employer Social Security tax:
Å 50 percent of wages paid, up to $10,000 per 

employee (3/12/2020 Ƭ12/31/2020)
Å Operations reduced or suspended due to COVID-19
Å Or, private sector employers with a 50% decline in 

gross receipts
Eligibility ends after the quarter in which gross 
receipts are over 80% of gross receipts 
compared to prior year.

Å More than 100 employees: Credit for wages paid 
during shut-down

Å 100 or less employees: All wages qualify
Aggregation rules apply (IRC Sections 52 or 414)
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IRS Release IR-2020-62  Employee Retention Credit
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How do I receive my credit?

Employers can be immediately reimbursed for the credit by reducing their 
required deposits ofpayroll taxes that have been withheld from employeesƱ 
wages by the amount of the credit. 

Eligible employers will report their total qualified wages and the related 
health insurance costs for each quarter on their quarterly employment tax 
returns or Form 941 beginning with the second quarter.

If the employerƱs employment tax deposits are not sufficient to cover the 
credit, the employer may receive an advance payment from the IRS by 
submitting Form 7200, Advance Payment of Employer Credits Due to 
COVID-19. 

?
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Paycheck Protection Program (CARES Act, Sec. 1102)
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Businesses and nonprofit organizations with less than 500 employees
Loan program through June 30, 2020, 
Forgivablebased on employment and wage levels maintained
Must have been in operation, with employees, on February 15, 2020.

500-employee exception for Hospitality/Food Service (NAICS code 72) - by physical location
Certain franchises may also qualify as separate businesses.

Loan amounts = 250% of average monthly payroll costs in 2019, up to $10 million
Alternate periods for seasonal and new employers

Payroll costs includewages, health care, state/local employer taxes and other costs
Excludes proportionate wages over $100,000/employee and federal employment taxes
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Paycheck Protection Program (CARES Act, Sec. 1106)
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Forgivable if employers maintain specified 
employment and wage levels.  
Å Average FTEs per month compared to prior-year 

period or January-February 2020
Å Employee earnings reduced by 25% + compared to 

most recent quarter
(Restriction does not apply If earnings are over 
$100K/annually)

Å Relief provisions for employers who rehire or 
eliminate wage reductions by June 30

Å Lenders will ask for payroll/tax reports
Å Amounts forgiven are not income for federal tax 

purposes

Loans may not pay:

Å Wages exceeding $100,000 per employee 
(prorated)

Å Federal employment taxes

Å Employees who live outside the U.S

Å FFCRA paid sick or family leave wages for 
which credit is allowed 

ÅNO FORGIVENESS if Employer Social Security taxes Deferred 
(Sec. 2302)

ÅNO Employee Retention Credit (CARES Act Sec. 2301)
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Coordination of CARES Act & FFRCA Provisions
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1. If an employer applies: 2. Then can the employer also apply:

FFCRA CARES CARES CARES
7001-7003 1102 2301 2302

Paid Sick/Family Leave Credit (FFCRA Secs. 7001, 7003) NSW NSW NSW
Paycheck Protection Program (CARES Sec. 1102) NSW No No
Employee Retention Credit (CARES Sec. 2301) NSW No NSW
Defer Employer Social Security Tax (CARES Sec.  2302) NSW No NSW

NSW = not for the same wages
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IRS Form 7200 Advance Payment of Employer Credits Due to COVID-19

44
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IRS Form 7200 advance payment of employer credits due to 
COVID-19

45

Å Employers may file Form 7200 to request an advance of the 
tax credit for 

FFRCA Sick and Family Leave

CARES Act Employee Retention

Å Advanced credits and reduced deposits will be reconciled on 
your employment tax return

Å First, reduce your employment tax deposits

Or file Form 7200, or 

Get a refund when you show an overpayment on the 
employment tax return
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IRS Notice 2020-22 
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No penalties related to application of credits 
for: 

ÅQualified sick family leave wages 
required by the Families First 
Coronavirus Response Act (FFCRA)

ÅCARES Act Employee Retention Credit, 
beginning April 1 - December 31, 2020.

https://www.irs.gov/pub/irs-drop/n-20-
22.pdf

https://www.irs.gov/pub/irs-drop/n-20-22.pdf

